
EX F'N~TE on LATE FILED i'll' ,"\j
;'P,.

" RO~Kf{ FILE COpy ORIGINAL
'.' ,: } ".;'

I 1993

Before the
Federal communications commission

Washington, D.C. 20554

930226

FCC 93-77

In the Matter of

Implementation of section 26 of the
Cable Television Consumer Protection
and Competition Act of 1992

Inquiry into Sports Programming
Migration

)
)
)
)
)
)
)
)

PP Docket No. 93-21

/
/

SUPPLEMENTAL COMMENTS OF THE
NATIONAL BASKETBALL ASSOCIATION

The National Basketball Association ("NBA") submits

these supplemental comments in response to a recent submission

filed by The Tribune Company ("Tribune ll
), dated May 6, 1993.

Tribune's sUbmission, characterizing the NBA's

consumer-friendly contract with NBC as "a new and alarming

development," is replete with misrepresentations and distortions

reflecting Tribune's determination to continue its litigation

with the NBA in every possible forum.

Tribune asserts that the NBC contract "expressly

prohibits all telecasts of NBA games over superstations."

(Tribune Supp. Comments at 1.) That is untrue. In fact, the

contract, while granting NBC exclusive national network rights to

NBA games, expressly provides the NBA, the owner of the copyright
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in all NBA games, with the right to license up to 85 additional

games to national cable networks, of which WGN continental

Broadcasting Company ("WGN") (a so-called "superstation") is one.

The NBC contract does prohibit individual NBA teams

from licensing games to national cable networks (including WGN).

The individual teams are only authorized to license their own

games in their local markets. 1 If there were no such restriction

and every individual team had the right to contract individually

with national networks, it would be impossible for the NBA to

provide broadcast networks with attractive and substantial

packages that ensure the broadest exposure of NBA games on

national broadcast television.

As Tribune fully understands, but does not advise the

Commission, under the new NBC contract, more NBA games will be

available to virtually every household in America, on free, over-

the-air television, than at any time in the history of the NBA.

In addition, by virtue of national cable network and local

telecasts, NBA games will continue to be made available to NBA

fans in record numbers.

The NBC contract guarantees that at least 25 regular

season NBA games (compared to 17 games in the current national

It is the prohibition against individual teams, such as the
Chicago Bulls, selling to a national cable network (such as
WGN) that has appropriately been put before the Federal
District Court in chicago, which is currently the venue for
the litigation commenced by WGN against the NBA. That case
is scheduled to begin trial on October 12, 1993.
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broadcast contract), at least 24 post-season games (compared to

17 games in the current national broadcast contract), plus every

game of the NBA Finals, will all appear on a free, over-the-air,

national broadcast network in each of the four NBA seasons

commencing in 1994-95. Moreover, each game, in both the regular

and post-season, will be broadcast to the entire country, rather

than only to particular geographic regions.

In order to preserve its ability to reach as many

viewers as possible through national broadcasts, the NBA has

consistently taken steps to protect its grant of rights to

national networks by regulating the national distribution of its

games by individual teams. In light of Tribune's own vast

station and programming operations, which dwarf the business of

the NBA, its attack on this aspect of the NBC contract is

particularly disingenuous.

When Tribune licenses its programs to a particular

network or station in a market, it does not license the same

program to a competing network or a competing station.

Similarly, when Tribune, on behalf of its stations, receives the

right in a market to telecast particular programming, it

routinely bargains for the exclusive right to that programming in

that market. Indeed, WGN's contract with the Chicago Bulls

precludes the Bulls from putting games on any other local over

the-air television station. Yet, in an effort to justify its

grab for national rights, Tribune would hold the NBA to a
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different standard than that by which Tribune and all other

program suppliers and acquirers operate.

Tribune does not have an inalienable right to telecast

NBA games. Tribune has used its extraordinary market power to

gain control over the local telecasts of 7 teams in Major League

Baseball and 4 teams in the NBA. But, these (local) rights do

not extend to the national marketplace, for which Tribune is only

one potential bidder of many, and for which the NBA, acting for

all of its teams, is the only licensor of national telecasts. 2

Tribune's motivation is hardly a secret. Its concern

is only its own profit, derived by purchasing local programming

which is then distributed via a national cable network and for

which Tribune charges national advertising rates. 3 The

commission should not be misled. Harm to Tribune's economic

interest is not the same as harm to sports fans and consumers.

The NBA would welcome a study of NBA television policies, which

2

3

If the NBA's agreement to limit the national distribution of
its games by individual teams via national telecasts is not
upheld, the NBA, as an alternative, has adopted a fee for
each game that any member team licenses for national
distribution on carriers such as WGN. The assertion by
Tribune that the fee is "prohibitive" is false. The NBA
currently receives from TNT, a competitor of WGN in the
national cable marketplace, substantially more per game than
that which would be charged to WGN under the back-up fee
arrangement recently adopted by the NBA.

In contrast to the NBA on NBC, which is available
universally and for free, Chicago Bulls games broadcast by
WGN are only available outside of Chicago (WGN's local
market) to those television viewers who are serviced by a
cable system that provides WGN and who pay for such cable
service.
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have assured that NBA games are watched by ever-increasing

numbers of viewers on over-the-air and cable television

throughout the United states.

Respectfully yours,

NATIONAL BASKETBALL ASSOCIATION

, '\\ '"By: \J\'.,)' '.'>,\.'\: >'\\\'"

Jeffrey A. Mishkin
Senior Vice President, Legal

and Business Affairs
Olympic Tower
645 Fifth Avenue
New York, New York 10022
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